
Chapter Twelve  •  Attorneys, Trials, and Punishments      481

Table 12-2 � Responses to Questions on  
the Death Penalty

1.	 Are you in favor of the death penalty for a person 
convicted of murder? (2023)

Favor 53%

Oppose 44%

No opinion 3%

2.	 If you could choose between the following two 
approaches, which do you think is the better penalty 
for murder: the death penalty, or life imprisonment 
with absolutely no possibility of parole? (2019)

Death penalty 36%

Life imprisonment 60%

No opinion 4%

Sources: Gallup Poll, 2023, https://news.gallup.com/poll/1606/
death-penalty.aspx; Gallup Poll, 2019, https://news.gallup.com/
poll/1606/death-penalty.aspx. Gallup has not asked Question 2 
again since 2019.

(Roper) and the crime of child rape35 (Kennedy) from 
the death penalty.

What should we make of Atkins, Roper, and Kennedy? 
Surely, they indicate that at least some members of the 
Court are willing to reconsider the application, if not 
the constitutionality, of the death penalty. They also 
indicate that the abolitionist cause is not wholly lost, 
including a point we made earlier: the public may not 
be as unified behind the death penalty as some of the 
less subtle polls show. When asked whether they support 
capital punishment, the majority of Americans answer 
that they do, as shown in Table 12-2. But when pollsters 
ask more nuanced questions, such as Question 2, in the 
table, the responses are murkier. Even outright support 
for the death penalty (Question 1) has fallen over the 

35Decades earlier, in Coker v. Georgia (1977), the justices held that it is 
unconstitutional to execute a defendant who rapes an adult woman in 
part because the death penalty would be disproportionate to the 
crime, assuming the rape did not (or did not intend to) result in death.

BOX 12-4
Aftermath . . . Daryl Atkins

Atkins v. Virginia serves as a lesson that a Supreme Court 
decision may answer a constitutional question defini-
tively but not necessarily settle the underlying dispute.

Following the Supreme Court’s ruling, the Virginia 
legislature revised the state’s capital punishment laws 
to prohibit the execution of the intellectually disabled. 
The law defined mental retardation and established 
procedures to be followed when an accused murderer 
claims to be intellectually disabled. The Supreme Court 
ruling and the statutory revisions enacted by Virginia, 
however, did not necessarily save Daryl Atkins from 
execution by lethal injection. Prosecutors continued to 
assert that Atkins was not intellectually disabled and 
therefore could be put to death for the murder of Eric 
Nesbitt.

A trial to determine Atkins’s mental status began 
on July 25, 2005, and lasted two weeks. Prosecution 
and defense mental health experts presented con-
flicting opinions regarding Atkins’s intelligence level. 
Multiple administrations of IQ tests were not definitive. 

Prosecution and defense attorneys vigorously debated 
whether Atkins’s long record of academic failure in 
elementary school and high school was due to his lack 
of intelligence or his laziness and drug usage. The court 
heard from a parade of witnesses, including former 
teachers, friends, and family members, who recounted 
stories of how Atkins reacted to various life situations. A 
high school coach, for example, explained that he had to 
cut Atkins from the football team because Atkins could 
not learn the playbook—he confused left and right and 
also had difficulty distinguishing odd from even. A for-
mer classmate testified that he let Atkins copy a home-
work assignment with the warning not to rewrite it word 
for word, but Atkins copied it verbatim, including the 
classmate’s name. Other testimony, however, revealed 
that Atkins knew that Lincoln was president during the 
Civil War, that Michelangelo painted the Sistine Chapel, 
and that Rome was the capital of Italy.

After two days of deliberation, the jury came to 
the unanimous decision that Atkins had failed to prove 
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